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United States Court of Appeals for the 

District of Columbia 


No. C35C 

Johx M. Thai, and Joseph Berlaxsteix, Co-partners. 

Plaintiffs in Error, 


Etc., 


VS. ! 

i 

Credit Alliaxce Corporatiox, a Corporation. 


1 Municipal Court of the District of Columbia. 

A-9732. | 

Credit Alliaxce Corporatiox, a Corporation, Plainjiff, 


vs. 


Johx M. Thal and Joseph Berlaxsteix, Co-partners 

Defendants. 


Etc., 


Exited States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court (jf the 
District of Columbia, at the City of Washington, iij said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-eiftitled 
cause, to-wit: 
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Declaration in Replevin. 

In the Municipal Court of the District of Columbia. 

No. A-9732. 


Credit Alliaxce Corp., a Corp., 100 East 42nd St.,j New 

York City, Plaintiff, I 

vs. j 

Johx M. Thal and Joseph Berlaxsteix, Co-partners, (Trad¬ 
ing as Executive Pharmacy, Defendant. 

The plaintiff, Credit Alliance Corporation, a corporation, 
sues the defendants for (wrongfully detaining) wrongfully 

1—6356a 
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JOHN M. THAL ET AL. VS. 


taking and detaining said plaintiffs goods and chattels, to 
wit: 

Soda fountain apparatus as follows: 

Top, Verde Antique. 

Die, Montenello. 

Frieze, Montenello. 

Ease, with stop, Verde An-ique. 

Type, 44 A”. 

Units, Xo. one. Length, 10'. 

Construction—Slate, Stone, Nickel Silver (no iron, steel, 
wood). Ice Cream Cans—6 20-quart in double row. Cold 
Storage Comp., ! Two. Cooler Box, One. Draft Stations, 
Two. Water Arms, Two. Soda Arms, 4 dummy. Xo. 1 
Cal. syrup pumps, 14. Xo. 2 Gal. syrup pumps, x. Xo. 
crushed fruit jars, 6. 

Workboards, Two, Length 2' 6" and 4' 6". Construction, 
same as unit. Basins, Two. Tumbler rinsers, Two. Dip¬ 
per Wells, Two. Waste Chutes, 2. 

Boilers, 4. Valve-, 2. 

Compressors, 1% and 1 Yi A. C. Location, basement. 

Carbonator, 1 30-gallon. Length leader pipe, 15'. 

Special Equipment : 1 316" Baine Marie; 1 2' 6" Steam 
Table: 1 Marble Shelf: 2 Hanging Waste Chutes. 

c? o 

3 which said goods and chattels are of the value of 
Six Hundred dollars ($600.00). And the plaintiff 
claims that the same may be taken from the defendants and 
delivered to it: or if thev are eloigned, that it may have 
judgment of their said value, and all mesne profits and 
damages, which it estimates at $400.00, besides costs. 

“ (Signed) ARTHUR J. HILL AND, 

Slioreham Building, 
Attorney for Plaintiff. 


Affidavit. 

W. H. Nicholson, being Assistant Secretary of the plain¬ 
tiff, Credit Alliance Corporation, being first duly sworn ac¬ 
cording to law, makes oath that, according to his informa¬ 
tion and belief, the plaintiff is entitled to recover possession 
of the chattels proposed to be replevied in this action, being 
the same described in the declaration hereto annexed; that 
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CREDIT ALLIANCE CORPORATION 3 

the defendants, John M. Thai and Joseph Berlansteiin, have 
seized and detained the same; that the said chattels were 
not subject to such seizure or detention, and were ncjt taken 
under any Writ of Replevin between the parties; ahd that 
the goods and chattels described in the above declaration 
are not of the value of more than one thousand dollars. 

(Signed) W. H. NICHOLSON. 

! 

Subscribed and sworn to before me this 27tli day cjf June, 
A. D. 1933. * ; 

(Signed) ANNA C. HOHMANNYi, 

[seal.] Notary Public , Westchester County. 

New York Countv Clerk’s No. 811. 

New York County Register's No. 5H514. 

Commission expires March 30, 1935. 

4 [Back:] No. A 9732. In the Municipal Court, D. C. 

Credit Alliance Corporation, a Corporation, Plain¬ 
tiff, vs. John M. Thai et ah, Defendant-. Declaration and 
Affidavit in Replevin. 

5 Amended Pleas. 

Filed October 2, 1933. 

Now come the defendants, John M. Thai and Joseph 
Berlanstein, bv their attorney, James J. Slattery, aJnd sav 
that they are not guilty in manner and form as pi said 
declaration alleged. 

And for a further plea the defendants, John M. Thai 
and Joseph Berlanstein, say that the plaintiff, at tlie com¬ 
mencement of the suit, was, and still is, indebted to pie de¬ 
fendants in the sum of One Thousand Dollars ($1,000.00), 
for that heretofore, to-wit, the first day of October, 1929, 
the defendant John M. Thai, for and on behalf of himself 
and his co-partner Joseph Berlanstein, entered into a writ¬ 
ten contract of conditional sale by and between the said 
John M. Thai and the Dixie Soda Fountain Service, line., a 
corporation organized under the laws of the State of Dela¬ 
ware, whereby and wherein the said Dixie Soda Fountain 
Service. Inc., agreed to sell and the said John M. Thai Agreed 
to buy one certain soda fountain apparatus to b<^ made 
specially for the said John M. Thai in accordance with the 
specifications set out in above referred to contract of! condi- 
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JOITX M. THAL ET AL. VS. 


lional sale together with five-vear guarantee on fountain 

proper; that by said live-year guarantee on fountain proper 

the plaintiff agreed to make all repairs, replacements and 

servicing to said soda fountain apparatus proper occurring 

or arising or becoming necessary during the period of five 

rears from and after the 1st dav of October, 1920; that re- 

lying upon said guarantee the defendants promised and 

agreed to pay for said soda fountain apparatus the sum of 

Four Thousand Seven Hundred and Sixtv-Seven Dollars 

* 

($4,767.00), payable as follows: Five Hundred Dollars 
($500.00) as deposit on apparatus and the balance, Four 
Thousand Two Hundred and Sixtv-Seven Dollars 
6 ($4,267.00), in forty-six (46) instalments in accord¬ 

ance with a schedule of payments arranged by and 
between the said parties, the first installment becoming due 
on the 1st day of December, 1929, and the remainder of the 
installments becoming due each and every month there- 
after as in said schedule arranged, until the full amount of 
said balance shall have been paid; that thereafter the said 
soda fountain apparatus was delivered and installed in the 
defendants’ place of business, 1432 K Street, Northwest, 
District of Columbia; that thereafter on, to-wit, the 24th 
day of April, 1930, the Dixie Soda Fountain Service, Inc., 
assigned the above referred to contract of conditional sale 
to the Credit Alliance Corporation, a corporation, the plain¬ 
tiff herein, and the installment payments due under the 
above contract of conditional sale were made bv the de- 
fendants to the said Credit Alliance Corporation; that sub¬ 
sequent to the said payment of Five Hundred Dollars 
($500.00) as the:deposit on the said soda fountain ap¬ 
paratus the defendants have paid in installments the sum 
of Three Thousand Seven Hundred and Twenty Dollars 
($3,720.00), making a total of Four Thousand Two Hun¬ 
dred and Twenty Dollars ($4,220.00) on the said purchase 
price of said soda fountain apparatus; that subsequent to 
the said assignment of said contract of conditional sale the 
said soda fountain apparatus became and was out of order 
and in need of repairs; that relying upon the said five-year 
guarantee the defendants requested the Credit Alliance 
Corporation, the plaintiff herein, to make the said repairs, 
but the said plaintiff failed and refused to make same and 
still continues to fail and refuse so to do, all in violation 
of its express guaranty in said contract of conditional sale 



CREDIT ALLIANCE CORPORATION 


reading- as follows: “five year guarantee on fountain 
proper”; that said five-year guarantee on fountain 

7 does not expire until October 1, 1934: that by jreason 
of the plaintiff’s breach of said guarantee tjhe de¬ 
fendants were compelled to have said repairs made jto said 
soda fountain apparatus and said repairs were made and 
the price charged for said repairs were paid by the defend¬ 
ants on the day and year and in the amount of Chip Hun¬ 
dred and Nineteen Dollars and Forty-Three Cents 
($119.43), as more specifically set out in the bill d>f par¬ 
ticulars attached hereto and made a part of this plea! of set¬ 
off; that the value of said soda fountain apparatus, with 
the guarantee for five years to make all repairs, rbplace- 
ments and servicing, occurring, arising and becoming neces¬ 
sary during said five year period at the time of sajid sale 
and purchase, was the sum of Four thousand sevejn hun¬ 
dred and sixty-seven dollars ($4,767.00); that the actual 
value of said soda fountain apparatus at the time of said 
sale and purchase, without the said five year guarantee to 
make all repairs, replacements and servicing, occurring, 
arising and becoming necessary during said fivb vear 
period, was the sum of Three thousand seven hundred sixty- 
seven dollars ($3,767.00); that the plaintiff did partially 
perform the obligations of its five-year guarantee, that is 
to say, it rendered service and made repairs and replace¬ 
ments upon and to said soda fountain apparatus up to, to 
wit, the 1st day of March, 1932; that since said last men¬ 
tioned date the plaintiff has failed and refused aiid con¬ 
tinues to fail and refuse to perform the obligation^ of its 
express guarantee to make repairs, replacements anti serv¬ 
icing to said soda fountain apparatus for the balance of 

said five-year period set out in said contract of con- 

8 ditional sale; that by reason of the premises, the said 
breach of said five-year guarantee in said contract of 

conditional sale and the expenses incurred by the defend¬ 
ants in making repairs to said soda fountain apparatus the 
defendants have suffered damages in the sum of One thou¬ 
sand dollars ($1,000.00), as set out in the Bill of particu¬ 
lars hereto attached and made a part hereof. 

Wherefore, the defendants claim damages of Onp thou¬ 
sand dollars ($1,000.00) by way of set off on said abojve con¬ 
tract of conditional sale and defendants are willing that 
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(lie same may be set off against the plaintiff’s demand, be¬ 
sides costs. 

(Signed) ! JAMES J. SLATTERY, 

Attorney for Defendants. 

JAMES J. SLATTERY, 

Attorney for Defendants. 

Bill of Particulars. 

Filed October 12, 1933. 

Credit Alliance Corporation, 

To John M. Thai and Joseph Berlanstein, trading as 
Executive Pharmacv. 

To damages bv reason of breach of warranty, to wit, 
“five year guarantee on fountain proper”, contained in 
Conditional Contract of sale dated October 1st, 1929, made 
by and between Dixie Soda Fountain Service, Inc., and 
John M. Thai for and on behalf of himself and his co¬ 
partner Joseph Berlanstein, for one certain soda fountain 
apparatus and five year guarantee thereof at the price of 
Four thousand seven hundred sixty-seven dollars ($4,- 
767.00), which contract of conditional sale was assigned to 
the Credit Alliance Corporation, on to wit, the 24th day of 
April, 1930, as follows: 

Expenses incurred to make repairs as follows: 

July 5, 1932—Repairing soda fountain. . $ 18.00 
Aug. 13, 1932—Repairs to soda coils. . . 18.00 

Sept. 6, 1932—Repair soda fountain. . . . 22.00 

Oct. 1, 1932—Repairs to soda fountain . 22.95 

Dec. 11, 1932—Repair soda fountain. . . . 14.00 

May 27, 1933—Repairs to draft arm. . . . 12.48 

June 1,1933—Repairs to R. W. T. R. 12.00 


8119.43 8 119.43 


Damages bv reason of breach of five vear 
guarantee mentioned above, to replace, 
repair and service said soda fountain 
apparatus, up to and including October 
1st, 1934 ... 


880.57 


Total damages 


$1,000.00 
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9 Memorandum of the Filing of Undertaking on 

Appeal. 

Docket A-8, March 7, 1934.—Undertaking on appeal with 
Isaac B. Jones, as surety, approved and filed. 

Assignment of Errors. 

Filed April 16,1934. j 

i 

Now come the defendants, John M. Thai and Josetoh Ber- 
lanstein, by their attorney, James J. Slattery, their petition 
to the Court of Appeals for a writ of error to the Municipal 
Court having been allowed from the judgment entered in 
this cause on the 19th day of February, 1934, and spy that- 
said judgment is erroneous and unjust and against the just 
rights of said defendants, and respectfully present to the 
court the following Assignment of Errors: 

1. The Court erred in its ruling sustaining the plaintiff’s 
oral motion to exclude all of the testimony and evidence of 
the defendants’ and their witnesses’, on the grounds that 
said testimony and evidence was inadmissible for thejreason 
that the plaintiff being the holder of the note in due course 
was not subject to any equities or defenses existing between 
the original parties to said note nor to any of the defenses 
set up in the pleas of not-guiltv and set-off filed herein. 

2. The Court erred in its ruling excluding the testimony 

offered by the defendants. 

* 

3. The court erred in directing the entry of the Finding 
of Facts herein made (Municipal Court Minute B^ok 76, 

folio 307) that the plaintiff was the holder in due 

10 course of the promissory note, when the said note 
was not in issue. 

4. The Court erred in its Findings of Facts, in tpat the 
said Finding of Facts are not responsive to the issues 
raised in this replevin action. 

5. The Court erred in its Findings of Facts, in thgt it al¬ 
lowed counsel fees as a part of the damages in this replevin 
action. 

6. The Court erred in directing the entry of the judgment, 
herein (Municipal Court Minute Book 76, folio 345) based 
on said erroneous Findings of Facts. 

7. The Court erred in other respects apparent of fecord. 

(Signed) JAMES J. SLATTERY,j 

Attorney for Defendants. 
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Received copy of above Assignment of Errors this 16th 
day of April, 1934. 

(Signed) 1 ARTHUR J. HILLAND, 

Attorney for Plaintiffs. 

11 [Stamp:] Filed Oct. 10, 1934. Municipal Court, 

District of Columbia. 

In the Municipal Court of the District of Columbia. 

No. A-9732. 

Credit Alliance Corporation, a Corporation, Plaintiff, 

vs. 

John M. Thal and Joseph Berlanstein, Co-partners, Trad¬ 
ing as Executive Pharmacy, Defendants. 

Bill of Exceptions. 

Be it remembered that this cause arose by the plaintiff 
filing an action in replevin for the recovery of specific per¬ 
sonal property, consisting of a soda fountain apparatus. 
The chattels were left in the possession of the defendants 
upon their'giving an undertaking approved by the Court, to 
abide the judgment in this cause. Thereafter the defend¬ 
ants filed two pleas, a plea of not-guiltv and a plea of set¬ 
off. 

The cause came on to be heard before Judge Robert E. 
Mattingly, without a jury, on the 2nd day of October, 1933. 
Counsel for the respective parties having, previous to said 
trial date, agreed to a certain written stipulation the same 
was entered in this cause and said stipulation is hereby 
made a part of this Bill of Exceptions, it reads as follows: 

“It is hereby stipulated by and between counsel for the 
respective parties hereto, that at the trial of the above en¬ 
titled cause the defendants will admit that they are partners 
and that on, to wit, October 1, 1929, the defendant, John M. 
Thai, purchased on their behalf from the Dixie Soda Foun¬ 
tain Service, Inc. the soda fountain and apparatus replevied 
herein and signed in connection therewith a promissory note 
dated October 1, 1929, and a contract of conditional sale 
also dated October 1, 1929, and that both said contract and 
said promissory note are now owned and held by Credit 
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Alliance Corporation, plaintiff herein. The defendants will 
admit the signature of the defendant, John M. Thai, on the 
promissory note and on the conditional sale contract and 
will admit the execution of the assignment from Dixjie Soda 
Fountain Service, Inc. to Credit Alliance Corporation, plain¬ 
tiff herein, dated April 24, 1930, and that the defendants 
had notice of said assignment on or about sajid date. 

. i . 

12 The defendants will further admit that of tfye prin¬ 
cipal amount stipulated in the note and contract there 
is an unpaid balance of $547.00 representing deficit of $11.00 
as of May 31, 1933, and the payments due on the fhfst days 
of June, July, August and September 1933.” 


The contract of conditional sale, the assignment! of said 
contract and the note described and referred to in said 
stipulation were duly admitted in evidence in the cause. 
They respectively read as follows: 


“Contract of Conditional Sale.” 

4 4 Submitted-, 19—. ! 

Read This Contract Carefully Before vou Sign. 

Memorandum of Agreement entered into between Dixie 
Soda Fountain Service, Inc., a corporation organize^ under 
the laws of the State of Delaware, and duly licensed to do 
business within the State of Dist. of Columbia, of jthe one 
part, hereinafter called the Seller, and John M. Thaj, resid¬ 
ing at 3000 Conn. Ave., City of Washington, County j>f-, 

State of Dist. of Col., doing business as individual, with the 
principal place of business at 1432 K St. N. W., pity of 
Washington, Dist. of Col., hereinafter called the jBuver, 
witnesseth: 

I 

The parties hereto do hereby agree each with the qther as 
follows: 


1. The seller agrees to make or cause to be made, sfell and 
deliver, in accordance with the terms of this contract, and 
the Buyer agrees to purchase from the Seller in accordance 
with the terms hereof, certain soda fountain apparatus to be 
made specially for the Buyer according to the following 
specifications: 
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Top, Verde Antique. 

Die. Montenello. 

Frieze, Montenello. 

Base with Step, Verde Ant. 

Type, “A”. Refrigeration, 100%. 

Units, Xo. one. Length, 10'. 

Construction—Slate, Stone, Nickel Silver (no iron, steel 
wood). 

Ice Cream Cans, 6 20-qt. in double row. Cold Storage 

Compt., Two. Cooler Box, One. Milk Pump, Xo. Qts.-. 

W. C. Bowl,-. Draft Stations, Two. Water Arms, 2. 

Soda Arms, 4, dummy. No. 1 gal. syrup pumps, 14. No. 2 

gal. syrup pumps, -. No. crushed fruit jars, 6. 

13 Workboards, two, length 2' 6" and 4' 6". Construc¬ 
tion same as dmy. Basins, two. Tumbler rinsers, 2. 
Dipper Wells, two. Waste Chutes, 2, in drainer. Extra,-. 

Boilers, 4, supplied by Dixie. Valve, two, supplied by 
Dixie. 

Compressors, 1% & l 1 /* A. C. Current,-, supplied by 

Dixie. Location, Basement. 

Carbon at or, 1 30-gallon. Current,-. Length leader 

pipe, 15'. 

Special Equipment: 1 316 Baine Marie; 1 2' 6" Steam 
Table (closed bottom); 1 Marble Shelf; 2 Hanging Waste 
Chutes—closed bottom. 

Remarks: Furnish two (2) Heavy Duty Choc. Pumps. 
Note—Top slab, 1%", Verde Antige. Verde Step, Slate 
Tread. Five Year Guarantee on Fountain Proper. 

2. The said apparatus shall be installed by the Seller at 
the Buyer’s place of business aforesaid and shall be used 
by the Buyer at the said place of business. Although time 
of delivery is not made the essence of this contract, the same 
shall be delivered on or about Sept. 30th 1929 subject, how¬ 
ever, to strikes, fires, accidents, or any other cause beyond 
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the Seller’s control. It is distinctly understood thjat the 
Seller will erect this apparatus complete on the dealer’s 
floor, but shall not be obliged to do any plumbing wbrk or 
electric wiring in connection with the installation of ! same. 

3. The purchase price is Forty seven hundred sixty^seven 
no/100 Dollars, to be paid in the following manner: 

. i 

$500.00 deposit on apparatus. 


$. insurance on $-for — years (to be paid 

in cash at signing of this agreement). 

$. on-. | 

$. allowance to Buyer, covering the following 

second hand apparatus: -. 


$4,267.00 in 46 installments (straight notes). | 

Total, $4,767.00 

It is understood that in consideration of the credit al¬ 
lowed by the Seller to the Buyer for the above-menltioned 
second-hand apparatus, the Buyer does hereby pas|s title 
thereto to the Seller and does hereby warrant it to be free 
and clear of and from all liens and encumbrances pf any 
kind, nature or description. The Buyer further warrants 
that he has fully paid for the same, and that he has thb right 
and is able to convey a good and sufficient title theretj). 

The first installment of the balance to be paid by the 
Buyer is to become due 60 days from the date of th^s con¬ 
tract, and the remainder of the installments on the — dav of 
each and everv month thereafter until the full Amount 
thereof shall have been paid. Each installment is t^ bear 
interest at the rate of six per cent per annum from the date 

of delivery, to wit,-, 19—. These installment^ shall 

be evidenced by a serial promissory note which shall ma¬ 
ture in payments based for each month of the year on a 
fixed percentage of the average yearly purchase price. Un¬ 
less otherwise stipulated above under 4 ‘remarks”, tl|e per¬ 
centages of the average yearly purchase price which ^hallbe 
payable in each month shall be as follows: Januar^, 5%; 
February, 5% ; March, 5% ; April, 6% ; May, 7% ; June, 10% ; 
July 12%; August, 13%; September, 13%; October] 10%; 

November, 8%; December, 6%. The said notjs shall 
14 be payable to the Seller or order, and shall be con¬ 
sidered onlv as evidence of indebtedness for the 
above-mentioned installments, but not as payment therefor. 
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It is understood that in the event of a default in the pay¬ 
ment of any installment thereof at maturity, the entire bal¬ 
ance of the purchase price shall become immediately due 
and payable. 

4. It is understood and agreed that title to the said foun¬ 
tain apparatus shall at all times remain with the Seller and 
shall not pass to the Buyer until the entire purchase price 
with interest thereon has been fully paid as hereinbefore 
set forth, and all the other terms of this agreement required 
to be performed by the Buyer have been fully performed, 
and upon payment and performance thereof the Seller 
agrees that it will execute and deliver to the Buyer a bill 
of sale free of all encumbrances, and will satisfv the within 


agreement in the manner required by law. The obligation 
of the Buyer to pay the installments above mentioned and 
to comply with all the other terms of this agreement re¬ 
quired of the Buyer to be performed shall continue and 
shall be in no wise limited bv reason of anv damage, de- 
struction or loss of said soda fountain apparatus, while in 
said Buyer’s possession. 

5. The Buver agrees that Buver will at all times and at 
Buyer’s own expense keep the said soda fountain apparatus 
in good order, condition and repair, and will at Buyer’s 
own cost and expense fully insure the same against damage 
by reason of tire, in such company or companies as the 
Seller may reasonably require, any loss arising thereunder 
to be paid to the Seller as its interest may appear. The 
Seller at its option may effect such insurance on behalf of 
the Buyer and is hereby authorized so to do, and to charge 
the Buver with the cost therefor. The Buver further 
agrees that lie will, at his own cost and expense, comply 
with the requirements of any law, regulation or ordinance, 
issued or to be issued bv any dulv constituted authoritv, 
whether Federal, State or Municipal or any subdivision 
thereof, relating to the use, operation and control of the 
apparatus herein mentioned. 

6. It is understood between the parties hereto and the 
Buyer specifically covenants and agrees that Buyer will not 
remove the said soda fountain apparatus from Buyer’s 
place of business above mentioned, without the written con¬ 
sent of the Seller first obtained, and Buyer does further 
covenant and agree that Buyer will not mortgage, pledge 
or otherwise encumber the said soda fountain apparatus 
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or Buyer’s interest therein or dispose of Buyer’s interest 
therein without the written consent of the Seller fijrst ob¬ 
tained, though in any case where the balance of the pbliga- 
tion under this contract shall be assumed by any othjer per¬ 
son or persons, the Buyer shall nevertheless continue liable 
for the prompt payment of any and all payments which are 
to be made under said contract and for the performance of 
all other obligations of the Buver under said contract. It is 
understood also that Buver will at anv time, when! so re- 
quired, exhibit the said property to the Seller and wjdl give 
immediate notice of any attempt to levy against hinj under 
any legal proceedings or writ issued against or laijd upon 
such property. Any breach or anticipated breach j hereof 
shall give the Seller the right to retake possession! of the 
goods and deal with them as in the case of default j)f pay¬ 
ment of part or all of the purchase price. 

7. The said soda fountain apparatus shall be considered 
personal!v and shall in no wav be attached to the realty or 
made part thereof at any time or in any manner whatso¬ 
ever. 

8. Paragraph No. 8, is left out for the reasbn that 
15 the agreement set out in said Paragraph was not 
entered into by the parties hereto and therefore is 
not material to the issues in this case. 

9. Except as to time of delivery of the apparatus, time is 
the essence of this contract. If Buyer defaults in aijiv pay¬ 
ment, or in the prompt and faithful performance of any of 
the foregoing conditions and agreements, or upon any at¬ 
tempt on the part of the Buyer to sell, let, pledge, remove 
or otherwise dispose of any or all of the said apparatus or 
of his interest therein; or upon the seizure of said Appara¬ 
tus by or for creditors of said Buyer, or levy upoiji it for 
debts, taxes or rent; or if the Buyer becomes insoltent, or 
upon the making of any assignment by the Buyer, jfor the 
benefit of creditors, or upon the filing of a voluntary or in¬ 
voluntary petition in bankruptcy against the BuK r er, or 
upon the appointment of any receiver by any state pr Fed¬ 
eral court of the Buyer’s assets, or upon the sale |in bulk 
by the Buyer of the Buyer’s place of business where the 
said fountain is installed, or upon the commenceihent of 
any action or proceeding brought to dispossess or eyict the 
Buyer from the place where the said soda fountaija is in¬ 
stalled, or upon the commencement of any action lor pro- 
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ceeding of eminent domain, or the tiling* of any violation 
against the Buyer by any governmental or municipal body 
or department or bureau thereof, or upon the commence¬ 
ment of any proceeding against the Buyer for violating any 
law of the United States or of any state in contravention of 
the Eighteenth Amendment of the Constitution of the United 
States; or if Seller or assigns shall at anv time deem said 
property in danger of misuse, confiscation or misappropria¬ 
tion or its rights therein insecure, or if the Buver shall fail 
or refuse to perform any of the things on Buyer’s part 
agreed to be done and performed, in order to obtain the 
property of the goods, or if the Buyer shall be in default 
in the performance of any promise, the breach of which is 
by this contract expressly made a ground for the retaking 
of the goods, then Seller or assigns may, without notice or 
demand, declare the entire balance of the purchase price 
and anv other sums owing hereunder immediately due and 
payable, and Buyer will immediately deliver possession of 
said property to Seller or Seller’s assigns, and the Seller’s 
assigns mav without notice or demand and with or without 
legal process, take immediate possession of said property, 
and for such purpose may enter the premises of the Buyer 
or any other place where the same may be or be supposed to 
be; and in anv such case, Seller or assigns mav also without 
notice to Buyer, (1) cancel this contract and said note, and 
as agreed damages for the Buyer’s breach, retain all pay¬ 
ments theretofore received as a fair rental for the use of 
said property, and the Buyer shall further pay to the Seller 
any sums for which he is in default at the time said appa¬ 
ratus is taken; and should it become necessarv for the 
Seller to remove said apparatus, the Buyer shall likewise 
pay an added sum of three hundred dollars ($300.00) as 
an agreed fair and reasonable cost covering installation 
and removal of said fountain and equipment which said 
amount shall be considered as liquidated damages, and not 
as a penalty; or (2) recover from the Buyer as agreed 
damages for breaching this contract, the unpaid balance of 
said note (together with interest at the highest legal con¬ 
tract rate), after allowing credit on said note for the then 
value of the property, after possession thereof has been re¬ 
taken, or for the net proceeds derived from the resale 
whether at Law or Equity, after deducting costs, expenses 
and attorney’s fees (where allowed) incurred by Seller or 
assigns in retaking, recovering, repairing and reselling the 
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property, the overplus, if any, to be rendered to Buyer; it 
being agreed that Seller or assigns may, on retakinjg pos¬ 
session of the property, sell same at public or private sale 
without notice or publication, at any place which the Seller, 
at its option, may decide upon; or (3) pursue any r|emedy 
provided by law in like cases. j 

j 

16 The Seller or assigns mav enforce one oif more 
remedies hereunder, successively or concurrently, 
and such action shall not operate to prevent it from pursu¬ 
ing anv further rcmedv which it mav have bv virture of 
any statute or rule of law; and any such repossession or 
resale of said property shall not operate to releajse the 
Buyer from liability hereunder as hereinbefore projvided; 
or to affect, impair or deprive the Seller or its assigns of 
the right of possession to or title in said property j so re¬ 
served to the Seller or assigns hereunder, until the whole 
of said sums liable by the Buyer, or any judgment there¬ 
for, or any levy in pursuance of any execution on such judg¬ 
ment is fully paid in cash. 

In any case where possession of the property canpot be 
obtained, without suit, this agreement or a true cppy of 
same may be filed in any court, together with an affidavit 
as to default and an amicable action of replevin or any 
other action for the recovery or possession of personal 
property may be entered without the entry of security and 
any attorney is hereby authorized to appear thereijn and 
to sign said amicable action for Buyer and to confess! judg¬ 
ment against Buyer and thereupon a writ of possession may 
be issued for said apparatus. The Buyer further pgrees 
that any attorney of any court of record of Pennsylvania, 
or elsewhere in the United States, may appear for buyer 
in any amicable or appropriate action and enter judgment 
against Buyer, and for that purpose use a copy hereof, for 
the total amount of installments at any time due and owing 
by said Buyer, or for any other sums that may beconie due 
the Seller by said Buyer under this agreement whether in 
the nature of a deficiency on resale or otherwise, with or 
without declaration, with costs of suit, release of errors, 
without stay of execution and with fifteen percent (Jl5%) 
added for attorney’s collection fees, except in such istates 
where the same is forbidden by law or where a lesser 
amount may be fixed by law, and then to the full amount 
thereof. 
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Buver agrees to waive and does waive the right of in- 
quisition of any real estate that may he levied upon to col¬ 
lect the amount of any judgment entered against the Buyer 
under the terms hereof and does lierebv voluntarily con- 
demn the same and authorizes the prothonotary or clerk of 
any court to enter upon the writ of execution the Buyer’s 
said voluntarv condemnation; and Buver lierebv waives and 
relinquishes all relief from any and all appraisement, stay 
or exemption or homestead laws of any State now in force, 
or hereafter to be passed. 

10. It is understood that the apparatus supplied on this 
order shall be guaranteed bv Dixie Soda Fountain Service, 


Inc., and I. Fisehman & Sons against defects of material 
and workmanship, the sole obligation being to replace and 
repair any defective parts, but any such defects shall not 
affect the Buyer’s obligation to perform this contract at 
the exact time and times fixed for performance herein. 

11. This contract covers the entire matter of the negotia¬ 
tions between the Buyer and Dixie Soda Fountain Service, 
Inc. Xo promise or undertaking by a representative of the 
Dixie Soda Fountain Service, Inc., shall be binding on the 
said Company unless reduced to writing and made a part 


of this contract. 


12. This contract cannot be countermanded. This con¬ 
tract shall not be binding on the Dixie Soda Fountain Serv¬ 
ice, Inc*., unless and until signed by a duly authorized of¬ 
ficer of the Company. This contract cannot be assigned 
without the Seller’s consent in writing first obtained. 
17 33. This agreement extends to and binds the heirs, 

executors, administrators and assigns of the par¬ 
ties hereto. 

14. The buyer shall pay all of the costs of satisfying this 
agreement. 

Signed and sealed this first dav of Oct., A. D. 1929. 

(Signed) JOHN M. THAL (L. S.) 

Witnessed bv: 

(Signed) JOHN G. PRIEST. 

DIXIE SODA FOUNTAIN 
i SERVICE, INC., 

Bv AMINA PAPE. 

"Witnessed bv: 


10/1/29. 


E. A. SWEENEY. 
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Assignment of Contract. 

Phila., Pa., Apr. 24, |L930. 

I 

“Assignment: John M. Thai, Washington, D. C. j 

In consideration of the sum of One ($1.00) Dollar, and 
other good and valuable considerations to me/us in hand 
paid, the receipt whereof is hereby acknowledged; I/we 
hereby sell, assign, transfer and set over unto Credit Al¬ 
liance Corp. all my/our right, title and interest in and to 
the annexed Chattel Mortgage/Conditional Bill or Contract 
of Sale/Lease, together with all my/our right, titjle and 
interest in and to the merchandise, machinery and j equip¬ 
ment described therein; and I/we hereby warrant and 
guarantee that said merchandise, machinery and equipment 
have been dulv delivered in accordance with the terms of 
said instrument. 

DIXIE SODA FOUNTAIN 
SERVICE, INC., 

(Signed) By AMINA PAPE, 

Secretary 

(Corporate Acknowledgment.) 

i 

i 

State of Pa. 

County of Phila. ss: 

On this 24 day of April, 1930, before me personally came 
Amina Pape to me known and known to me, who, being by 
me duly sworn, did depose and say: That he resides atj Tenth 
St. and Allegheny Ave.; that he is the Secretary of Dixie 
Soda Fountain Service, Inc., the corporation described! in and 
which executed the assignment on the reverse side; 
18 that he knows the seal of said corporation; tl|at the 
seal affixed to this instrument is such corporate seal, 
and that the same was affixed thereto by order of the board 
of directors of said company, and that he signed hi$ name 
thereto by like order. 

(Signed) WILLSON G. ROWE,| 

Notary Public. 

My commission expires March 2, 1932. 
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Xote. 


Date: Oct. 1, 1929. 


$4267.00. 


After date, I/we promise to pay with interest at 6 per 
cent, per annum to the Dixie Soda Fountain Service, Inc., 
or order, Forty-two hundred sixty-seven Dollars in suc¬ 
cessive monthlv instalments of the amounts indicated in the 

%> 

schedule hereon beginning on the first day of December, 
1929, and on the same date of each month thereafter until 

paid, at the office of -, and if allowed by law, ten per 

cent, of the principal and interest of this note as attorney’s 
fees, if placed in the hands of an attorney for collection, 
and I irrevocably authorize any attorney-at-law to appear 
for me in any court and waive the issue and service of 
process and confess a judgment against me in favor of the 
holder hereof, for such amount as may appear to be un¬ 
paid hereon after maturity together with costs and attor¬ 
ney’s fees, and to release all errors and waive all right of 
appeal. Value received without relief under any exemp¬ 
tion or insolvency law. Upon non-payment of anv instal¬ 
ment at its maturity all remaining instalments shall be¬ 
come immediately due and payable. 

Negotiable and payable in Xew York Funds. 

(Signed) 1 JOHN M. THAL. 


Witness: 

JOHN G. PRIEST. 


19 (On the side of said Note appears the following 
schedule.) 


1929. 

January. 

February. 

March. 

April. 

May. 

June. 

July. 

August. 

September. 

October. 

November. 

December. . . . $67.00 


1930. 


January. $56.00 

February. 56.00 

March. 56.00 

April. 67.00 

May. 78.00 

June. 112.00 

July. 134.00 

August. 145.00 

September.... 145.00 

October. 112.00 

November_ 89.00 

December.... 67.00 


1931. 


January. $56.00 

February. 56.00 

March. 56.00 

April. 67.00 

May. 7S.00 

June. 112.00 

July. 134.00 

August. 145.00 

September_ 145.00 

October. 112.00 

November.... 89.00 

December.... 67.00 
































I 
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1932. 1933. 

January. $56.00 January. $56.00 

February. 56.00 February. 56.00 

March. 56.00 March. 56.00 

April. 67.00 April. 67.00 

May. 78.00 May. 7S.00 

June. 112.00 June. 112.00 

July. 134.00 July. 134.00 

August. 145.00 August. 145.00 

September.... 145.00 September.... 145.00 

October. 112.00 October. 

November.... 89.00 November. 

December.... 67.00 December. 

| 

(On the back of said note appears the following:) 

For value received, the undersigned hereby uhcondi- 
tionallv guarantees payment of the within note, ini all its 
terms, and waives presentment and demand for payment, 
protest and notice of protest for non-payment, and con¬ 
sents that extensions of time payment may be granted the 
maker without notice to, and without releasing the liability 
of the undersigned hereunder. 

DIXIE SODA FOUNTAIN SERVICE, 
INC., 

(Signed) By AMINA PAPE, 

Sec' y. 

CREDIT ALLIANCE CORPORATION, 

By J-D-LIVINGSTON, 

- 

Treasurer. 

\ 

(The signature of Mr. Livingston appears to hav'p been 
made with a rubber stamp and it is difficult to ma^e out 
the letters forming his Christian and middle namis.) 

20 Whereupon counsel for the plaintiff then j stated 
that the plaintiff’s case was concluded. 

Counsel for the defendants then called to the vKtness 
stand John M. Thai, one of the defendants, who testified 
to certain preliminary questions without objection.! The 
contract of conditional sale was exhibited to the sa}d wit¬ 
ness and his attention directed to Paragraph No. 1,1 there¬ 
of, under the heading “Remarks” to the statement \tritten 
in handwriting and reading as follows: “Five yearj guar¬ 
antee on Fountain Proper,” and he was asked to stat£ what 
he understood that clause to mean and what, if anything, 
was done under said guarantee. 

Whereupon counsel for the plaintiff objected up<pn the 
following grounds: 
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1. That parol evidence could not be introduced to change 
the terms of a written contract. Also that such testimony 
would be inconsistent with and contrary to Paragraphs 
Xos. 5, 10 and 11, of the contract of conditional sale. (Said 
Paragraphs Xos. 1 5, 10 and 11 are all contained in the 
printed portion of said contract of conditional sale.) 

2. That defendants’ plea contained no allegation of any 
breach by Dixie Soda Fountain Service, Inc.; no allegation 
of anv defense existing between the defendants and Dixie 
Soda Fountain Service, Inc., the original parties to the 
contract, and no showing of any obligation on the plaintiff, 
either by contract or operation of law, to perform any 
guaranty made bv Dixie Soda Fountain Service, Inc. 

3. That all of the testimony was inadmissible for the 
reason that the plaintiff being the holder and owner of the 
note, in due course, secured by the contract of conditional 
sale, was not subject to any equities or defenses existing 
between the original parties to the note and contract. 

Counsel for the plaintiff also argued that the testimony 
of other witnesses for the defendants was objectionable 
and inadmissible for the same reasons. 

21 Thereupon the court stopped the taking of testi¬ 

mony and took the said objections under advisement 
and requested counsel for both sides to tile briefs on the 
questions raised on the objections made by counsel for the 
plaintiff. Briefs were duly filed for both parties, and sub¬ 
sequently the court heard oral argument on said objec¬ 
tions. The court sustained the plaintiff’s objections, to 
which ruling counsel for the defendants noted an excep¬ 
tion which was duly allowed. 

Thereupon counsel for the defendants offered the follow¬ 
ing testimony: The testimony of two witnesses, John M. 
Thai and Howell T. King, formerly President of Dixie 
Soda Fountain Service, Inc., to show that under the live- 
year guarantee the Dixie Soda Fountain Service, Inc., had 
made repairs to the said soda fountain, free of charge, up 
to March 1, 1932. The testimony of three witnesses, John 
M. Thai, George Clouden and Harry Green, to prove the 
repairs to the soda fountain made by the defendants and 
itemized in the bill of particulars attached to the amended 
pleas, because of failure and refusal of the plaintiff to 
make same, and the payment therefor by the defendants. 
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The testimony of four witnesses, Howell T. King, George 
(louden, Harry Green and J. Kenneth Trotter, as jto the 
value of soda fountain apparatus with five-year guarantee 
as set forth in said contract and the value of sai(jl soda 
fountain apparatus without said five year guarantee^ The 
testimony of John M. Thai, to show that plaintiff \fas re¬ 
quested to make repairs and refusal so to do. All pf said 
offer of testimony was overruled and rejected and declared 
inadmissible by the court. To these rulings the counsel for 
the defendants noted exceptions which were duly allowed. 

Thereupon the court directed a finding for the 
22 plaintiff to be entered and counsel for the defendants 
noted an exception thereto. The following finding 
was entered upon the minutes of the court on th^ 20th 
day December, 1933, the form of the same being agreed 
to by counsel for both sides. (Minute Book 76, folioj 307.) 

4 ‘Come now the parties hereto and thereupon this cause 
being heard and submitted the Court finds that the plaintiff 
became the owner and holder in due course of the ptomis- 
sorv note on April 24, 1930, and the owner and holder of 
the Conditional Sale Contract bv assignment on the said 
date that the unpaid principal due under the note and con¬ 
tract is $547.00 with interest at 6% from October 1, 1929, 
and that the plaintiff is entitled to an attorney’s fee of 
10% of said principal and interest as provided iij said 
promissory note amounting to $67.40, and finds in jfavor 
of the plaintiff for possession of the goods and chattels in 
this cause replevied, to which finding the defendants note 
an exception.” 

i 

The defendants filed a motion for a new trial on tM 26xii 
day of December, 1933, which was heard by the Coijrt on 
the 14th dav of Februarv, 1934. Said motion was overruled 
and new trial denied. To said ruling counsel for the de¬ 
fendants duly noted an exception and same was allowed 
by the Court. The Court directed the Clerk to mal^e the 
entry of judgment on the 19tli day of February, 1934- 

On the 19th day of February, 1934, judgment was duly 
entered in the minutes of the Court. (See Minute jBook 
76, folio 345.) Said judgment reads as follows: 

“Upon consideration of defendants’ motion for a new 
trial in this cause, it is ordered that said motion be and 
the same is hereby overruled Further, it appearing ilnder 
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Rule of Court that judgment on the finding in this cause 
should he entered it is so ordered. Wherefore, it is con¬ 
sidered that the plaintiff recover of the defendants the 
goods and chattels in this cause replevied together with 
one cent damages for their detention, and costs, and on 
failure of the defendants to deliver said goods and chat¬ 
tels to said plaintiff within ten (10) days, that the plaintiff 
recover from said defendants and their surety Hartford 
Accident and Indemnity, a corporation, the sum of Seven 
hundred forty-one dollars and 45/100 with interest from 
date and costs, and have execution thereof.” 

22 The foregoing are all the matters and things hear¬ 
ing upon the exceptions herein reserved on behalf of 
defendants. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid, and because the matters 
and things hereinbefore recited are not matters of record, 
in order to make the same a part of the record herein, 
which is hereby ordered, so that the defendants may have 
their case reviewed on appeal, the defandants, by their at¬ 
torney, James J. Slattery, move the court to sign and seal 
this, their bill of exceptions, to have the same force and 
effect as if each and every one of said exceptions had been 
separately signed and sealed which motion is granted by 
the court; and thereupon the defendants tender this, their 
bill of exceptions, and request the court to sign and seal the 
same, which is accordingly done, now for then, this 10th 
dav of October, 1934. 

ROBT. E. MATTINGLY, [seal.] 

Submitted Apr. 25, 1934. Mins. 76, p. 465. 

Approved: 

JAMES J. SLATTERY, 

Attorney for Defendants. 

ARTHUR J. HILLAND, 

Attorney for Plaintiff. 

To the Clerk of the Municipal Court, District of Columbia: 

Please set the above case down for hearing before Judge 
Robert E. Mattingly, for the purpose of submitting to him 
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the above Bill of Exceptions, for settling thereof, j)n the 
25th day of April, 1934, at ten o’clock A. M., or aS soon 
thereafter as counsel can be heard. 

JAMES J. SLATTERY,! 
Attorney for Defendants. 


24 To Arthur Hilland, Esquire, 

850 Shoreham Building, 

Washington, D. C., j 

Attorney for Plaintiff: 

Please take notice that the above Bill of Exceptions will 
be submitted to the Court, Judge Robert E. Mattingjy, for 
settling thereof, on the 25th day of April, 1934, at ten 
o’clock A. M., or as soon thereafter as counsel can be 
heard. 

JAMES J. SLATTERY, I 


Attorney for Defendants. 


Received a copy of the above Bill of Exceptions and 
notice of the date and time when the same will be submitted 
to the Court, Judge Robert E. Mattingly, for settling 
thereof, this 16th dav of April, 1934. 

ARTHUR J. HILLAND, | 

Attorney for Plaintiff. 

25 [Endorsed:] No. A-9732. Credit Alliance borp., 
Plaintiff, vs. John M. Thai and Joseph Berlahstein, 

trading as Executive Pharmacy, Defendants. Bill of Ex¬ 
ceptions. Filed Oct. 10, 1934. Municipal Court, District of 
Columbia. James J. Slattery, Atty. for Defendants, 610 
Insurance Bldg., Wash., D. C. 

26 Minute Entry of Extension of Time for Filing \Tran¬ 

script of Record with Clerk of the Court of Ap¬ 
peals. 

Minutes 84, p. 269, October 31, 1934. j 

Upon consideration of defendants’ motion to exteikd the 
time for filing transcript of the record in this causp with 
the clerk of the Court of Appeals for the District pf Co¬ 
lumbia to and including November 15, 1934, it is oijdered 
that said motion be and the same is hereby granted. 
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27 Designation of Record. 

Filed April 16, 1934. 

To the Clerk of the Municipal Court, District of Columbia: 

In making* up the transcript of record on appeal to the 
Court of Appeals of the District of Columbia in the above 
entitled cause, you will please include the following: 

1. A copy of the Declaration tiled herein, July 10, 1933. 

2. A copy of the Amended Pleas and Bill of Particulars, 
tiled by the Defendants, October 2, 1933. 

3. Memorandum of the filing of Undertaking on Appeal. 

4. Assignment of Errors. 

5. Bill of Exceptions. 

6. This Designation of Record on Appeal. 

7. Minute entry of extension of time for filing transcript 
of record with the clerk of the court of appeals. 

(Signed) ! JAMES J. SLATTERY, 

Attorney for Defendants. 


Service of the foregoing Designation of Record acknowl¬ 
edged this 16th dav of April, 1934. 

(Signed) ' ARTHUR J. HILL AND, 

Attorney for Plaintiffs. 

28 Filed Mar. 19, 1934. Municipal Court, District of 
Columbia. 


United States of America, 


-S'.S' 


Tiie President of the United States to the Honorable Rob¬ 
ert E. Mattingly, Judge of the Municipal Court of the 
District of Columbia, Greeting: 


Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munici¬ 
pal Court, before you, between Credit Alliance Corporation, 
a corporation, plaintiff, and John M. Thai and Joseph Ber- 
lanstein, co-partners, trading as Executive Pharmacy, de¬ 
fendants, No. A-9732, a manifest error hath happened, to the 
great damage of the said defendants, as by their complaint 
appears, we being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done 
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i 

to the parties aforesaid in this behalf, do eommandl vou, if 
judgment ]>e therein given, that then, under your scjah dis¬ 
tinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this 
writ, so that you have the same in the said Court jof Ap¬ 
peals, at Washington, within 20 days from the settling of 
the bill of exceptions, or within such additional tilde after 

m m *■ ' i # 

the expiration of the 20 days as the court below or iji judge 
thereof for sufficient cause shall allow; that the reccjrd and 
proceedings aforesaid being inspected, the said Cjmrt of 
Appeals may cause further to be done therein to Correct 
that error, what of right and according to the lajvs and 
customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief (Justice 
of the said Court of Appeals, the 19th day of March} in the 
year of our Lord one thousand nine hundred and I thirty- 
four. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 
Allowed bv 

JOSIAH A. VAN OR-SDEL, 

Associate Justice of the Court of Appeals of 
the District of Columbia. I 

29 Municipal Court of the District of Columbia.; 


United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of tile Dis¬ 
trict of Columbia, hereby certify the foregoing pages!, num¬ 
bered from 1 to 27, both inclusive, to be a true and Correct 
transcript of the record, according to direction of counsel 
herein tiled, copy of which is made part of this transcript, 
in Cause, At Law, No. A-9732, wherein Credit Alliance Cor¬ 
poration, a corporation, is plaintiff, and John M. Thai and 
Joseph Berlanstein, co-partners, trading as Executive 
Pharmacy, are defendants, as the same that remaimj upon 
the files and of record in said Court. 
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Iii testimony whereof. I hereunto subscribe niv name and 

• • 

afiix the seal of said court, at the City of Washing-ton, in 
said District, this 14th day of November, 1934. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


Endorsed on cover: In error to the Municipal Court. No. 
6356. John M. Thai and Joseph Berlanstein, Co-partners, 
etc., Plaintiffs in Error, vs. Credit Alliance Corporation, a 
Corporation. United States Court of Appeals for the 
District of Columbia. Filed Nov. 14, 1934. Henry W. 
Hoderes, Clerk. 


(575S-C) 
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iHmteti States Court of appeals.! 

FOR THE DISTRICT OF COLUMBIA. i 


No. 6356. 


John M. Thal and Joseph Berlanstein, Co-partn4rs, 

etc., Plaintiffs in Error . 

vs. 

Credit Alliance Corporation, a Corporation. 


BRIEF. 


STATEMENT OF CASE. 

This case is before the court on a writ of erroij to 
the Municipal Court of the District of Columbia (R. 
24 and 25) For convenience the plaintiffs in error 
be referred to as the defendants and the appellee 
be referred to as the plaintiff. 

STATEMENT OF FACTS. 

This case was commenced in the Municipal Coprt 
by the plaintiff filing a declaration in replevin and an 
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affidavit in support thereof (R. 1, 2 and 3), wherein it 
declared that the defendants were wrongfully detain¬ 
ing its chattels land goods, to wit, a soda fountain ap¬ 
paratus, and which goods and chattels it valued at Six 
hundred dollars ($600.00); and the plaintiff claimed 
that the same be taken from the defendants and de¬ 
livered to it; or if eloigned, that it may have judgment 
of their value, and all mesne profits and damages, 
which it estimated at Four hundred dollars ($400.00), 
besides costs. 

To this declaration the defendants filed amended 
pleas (R. 3, 4, 5 and 6). One plea was the statutory 
plea of not guilty and the other plea was a plea of 
set-off with a bill of particulars (R. 6). The plea of 
set-off set out a claim for damages by reason of breach 
of warranty, to wit, “five year guarantee on fountain 
proper”, contained in conditional contract of sale 
dated October 1, 1929, made by and between Dixie 
Soda Fountain Service, Inc., and John M. Thai, for 
and on behalf of himself and his co-partner Joseph 
Berlanstein, for one certain soda fountain apparatus 
and five year guarantee thereof at the price of Four 
thousand seven hundred sixty-seven dollars ($4,- 
767.00), which contract of conditional sale was as¬ 
signed to the Oredit Alliance Corporation, on to wit, 
the 24th day of April, 1930 (R. 17). The items of said 
bill of particulars are for expenses incurred for mak¬ 
ing repairs amounting to One hundred nineteen 43/100 
Dollars ($119.43) and for damages for breach of war¬ 
ranty in the sum of Eight hundred eighty 57/100 Dol¬ 
lars ($880.57) making a total claim of One thousand 
dollars ($1000.00). 

The chattels were left in the possession of the de¬ 
fendants upon their giving an undertaking approved 



by the Court, to abide the judgment in this cause. (R. 

8) L 

The case came on for hearing before the court, with¬ 
out a jury, on the 2nd day of October, 1933. Counsel 
having agreed to a certain stipulation the same was 
filed in the cause. It reads as follows (R. 8): 

“It is hereby stipulated by and between counsel 
for the respective parties hereto, that at the |rial 
of the above entitled cause the defendants will ad¬ 
mit that they are partners and that on, to wit, 
October 1, 1929, the defendant, John M. Thai, (pur¬ 
chased on their behalf from the Dixie Soda Foun¬ 
tain Service, Inc., the soda fountain and apparatus 
replevied herein and signed in connection there¬ 
with a promissory note dated October 1, 1929, and 
a contract of conditional sale also dated October 
1, 1929, and that both said contract and said prom¬ 
issory note are now owned and held by Credit Al¬ 
liance Corporation, plaintiff herein. The ddfen- 
dants will admit the signature of the defenc|ant, 
John M. Thai, on the promissory note and oh the 
conditional sale contract and will admit the execu¬ 
tion of the assignment from the Dixie Soda Floun- 
tain Service, Inc., to Credit Alliance Corporation, 
plaintiff herein, dated April 24, 1930, and that the 
defendants had notice of said assignment oji or 
about said date. The defendants will furtheij ad¬ 
mit that of the principal amount stipulated ip the 
note and contract there is an unpaid balancb of 
$547.00 representing deficit of $11.00 as of )May 
31, 1933, and the payments due on the first days 
of June, July, August and September, 1933.”! 

The contract of conditional sale (R. 9 to 16 ihc.), 
the assignment of said contract (R. 17) and the [note 
(R. 18 and 19) described and referred to in said stipu¬ 
lation were duly admitted in evidence in the caush. 




Upon the filing' of the above stipulation and the ad¬ 
mission in evidence of the above mentioned contract 
of conditional isale, the note and the assignment of said 
contract, counsel for the plaintiff then stated that the 
plaintiff’s case was concluded. (R. 19) 

Whereupon! counsel for the defendants then called 
to the witness stand John M. Thai, one of the defen¬ 
dants, who testified to certain preliminary questions 
without objection. The contract of conditional sale 
was exhibited to said witness and his attention directed 
to Paragraph No. 1, thereof, under the heading “Re¬ 
marks” to the statement written in handwriting and 
readme; as follows: “Five vear guarantee on Fountain 
Proper”, and he was asked to state what he under¬ 
stood that clause to mean and what, if anything, was 
done under said guarantee. (R. 19.) 

Whereupon counsel for the plaintiff objected upon 
the following grounds: 

1. That parol evidence could not be introduced 
to change the terms of a written contract. Also 
that such testimony would be inconsistent with 
and contrary to Paragraphs Nos. 5, 10 and 11, of 
the contract of conditional sale. (Said Paragraphs 
Nos. 5, 10 and 11, are all contained in the printed 
portion of said contract of conditional sale.) 

2. That defendants’ plea contained no allega¬ 
tion of anv breach by Dixie Soda Fountain Ser- 
vice, Inc.; no allegation of any defense existing 
between the defendants and Dixie Soda Fountain 
Service, Inc., the original parties to the contract, 
and no showing of any obligation on the plaintiff, 
either by contract or operation of law, to perform 
any guaranty made by Dixie Soda Fountain Ser¬ 
vice, Inc. 

3. That all of the testimony was inadmissible 

* 

for the reason that the plaintiff being the holder 


0 
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and owner of the note, in due course, secured by 
the contract of conditional sale, was not subject 
to any equities or defenses existing betweeiji the 

original parties to the note and contract. (B. 20) 

i 

Counsel for the plaintiff also argued that the testi¬ 
mony of other witnesses for the defendants was cjbjec- 
tionable and inadmissible for the same reasons, j (R. 
20 ) j 

Thereupon the court stopped the taking of testimony 
and took the said objections under advisement anjd re¬ 
quested counsel for both sides to file briefs oil the 
questions raised on the objections made by coiinsel 
for the plaintiff. Briefs were duly filed for both par¬ 
ties, and subsequently the court heard oral argument 
on said objections. The court sustained the plaintiff’s 
objections, to which ruling counsel for the defendant 
noted an exception which was duly allowed. (R. 20.) 

Thereupon counsel for the defendants offeree]! the 
following testimony: The testimony of two witnesses, 
John M. Thai and Howell T. King, formerly President 
of Dixie Soda Fountain Service, Inc., to show that un¬ 
der the five year guarantee the Dixie Soda Fountain 
Service, Inc., had made repairs to the said soda foun¬ 
tain, free of charge up to March 1, 1932. The testi¬ 
mony of three witnesses, John M. Thai, George 
Olouden and Harry Green, to prove the repairs tp the 
soda fountain made by the defendants and itemized 
in the bill of particulars attached to the amended pleas, 
because of failure and refusal of the plaintiff to make 
same, and the payment therefor by the defendants. 
The testimony of four witnesses, Howell T. Ipng, 
George Clouden, Harry Green and J. Kenneth Trotter, 
as to the value of soda fountain apparatus with five- 


| 

l 

I 

I 


6 


year guarantee as set forth in said contract and the 
value of said soda fountain apparatus without said 
live vear guarantee. The testimony of John M. Thai, 
to show that plaintiff was requested to make repairs 

and refusal so to do. All of said offer of testimony 

•/ 

was overruled and rejected and declared inadmissible 
by the court. To these rulings the counsel for the de¬ 
fendants noted exceptions which were duly allowed. 

(R. 21.) 

Thereupon the court directed a finding for the plain¬ 
tiff to be entered and counsel for the defendants noted 
an exception thereto. (R. 21.) 

The following finding was entered upon the minutes 
of the court on the 20th day of December, 1933, the 
form of the same being agreed to by counsel for both 
sides. (Minute Book 7G folio 307): 

“Come now the parties hereto and thereupon this 
cause being heard and submitted the Court finds 
that the plaintiff became the owner and holder in 
due course of the promissory note on April 24, 
1930, and the owner and holder of the Conditional 
Sale Contract by assignment on the said date; that 
the unpaid principal due under the note and con¬ 
tract. is $547.00 with interest at 6 per cent from 
October 1, 1929, and that the plaintiff is entitled 
to an attorney’s fee of 10 per cent of said principal 
and interest as provided in said promissory note 
amounting to $67.40, and finds in favor of the 
plaintiff for possession of the goods and chattels 
in this cause replevied, to which finding the defen¬ 
dants note an exception.” (R. 21.) 

The defendants filed a motion for a new trial on the 
26th day of December, 1933, which was heard by the 
Court on the 14th day of February, 1934. Said motion 
was overruled and new trial denied. To said ruling 
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counsel for the defendants duly noted an exception 
and same was allowed by the Court. (R. 21.) 

The Court directed the Clerk to make the entrvjof 
judgment on the 19th day of February, 1934. On jhe 
19th day of February, 1934, judgment was duly En¬ 
tered in the minutes of the Court. (See Minute Bpok 
76, folio 345.) Said judgment reads as follows: 

i 

| 

“Upon consideration of defendants’ motion jtor 
a new trial in this cause, it is ordered that skid 
motion be and the same is hereby overruled. Fur- 
ther, it appearing under Rule of Court that judg¬ 
ment on the finding in this cause should be entered 
it is so ordered. Wherefore, it is considered that 
the plaintiff recover of the defendants the gopds 
and chattels in this cause replevied together vfith 
one cent damages for their detention, and cofets, 
and on failure of the defendants to deliver said 
goods and chattels to said plaintiff within ten (10) 
days, that the plaintiff recover from said defen¬ 
dants and their surety Hartford Accident and |ln- 
demnity, a corporation, the sum of Seven hundred 
forty-one dollars and 45/100 with interest ffom 
date and costs, and have execution thereof.” j(R. 
20 and 21.) j 

. 

ASSIGNMENT OF ERRORS. 

The following assignment of errors was filed in jhis 
cause. (R. 7.) 

1. The Court erred in its ruling sustaining Ihe 
paintiff’s oral motion to exclude all of the testimpnv 
and evidence of the defendants’ and their witnesses’, 
on the grounds that said testimony and evidence jvas 
inadmissible for the reason that the plaintiff beingjthe 
holder of the note in due course was not subject to gnv 
equities or defenses existing between the original bar- 
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ties to said note nor to any of the defenses set up in 
the pleas of not guilty and set-off filed herein. 

2. The Court erred in its ruling excluding the tes¬ 
timony offered by the defendants. 

3. The Court erred in directing the entry of the 
Finding of Facts herein made (Municipal Court Min¬ 
ute Book 76 folio 307) that the plaintiff was the holder 
in due course of the promissory note, when the said 
note was not in issue. 

4. The Court erred in its Finding of Facts, in that 
the said Finding of Facts are not responsive to the is¬ 
sues raised in this replevin action. 

5. The Court erred in its Finding of Facts, in that 
it allowed counsel fees as a part of the damages in this 
replevin action. 

6. The Court erred in directing the entrv of the 
judgment herein (Municipal Court Minute Book 76, 
folio 345) based on said erroneous Findings of Facts. 

7. The Court erred in other respects apparent of 
record. 


ARGUMENT. 

I. 

As to the First Assignment of Error. 

The plaintiff based its right to replevin the goods 
and chattels in the declaration described (R. 1 and 2) 
by virtue of the reservation of title set out in Para¬ 
graph No. 4 of tlie contract of conditional sale (R. 12), 
and because of an alleged default in the installment 
note given in evidence of the indebtedness incurred 
under said contract of conditional sale and referred 
to in Par. 3, thereof. (R. 11.) 


The plaintiff is the assignee of said contract of! con¬ 
ditional sale by a written assignment thereof jfrom 
Dixie Soda Fountain Service Inc. (R. 17.) | 

The defendants in their amended pleas of not-^uilty 
and of set-off set up a claim against the plaintiff based 
upon a breach of warranty contained in the said con¬ 
tract of conditional sale. (R. 3 to 6.) | 

The issues to be determined by the pleadings are, 
the plaintiff’s right to immediate possession by virtue 
of the reservation of title in the contract and the al¬ 
leged default in the payment of the note; whether (here 
lias been a wrongful detention of said chattels and 
goods and whether the defendants’ claim set up i(i the 
pleas extinguished the alleged claim under the no(e. 

Replevin is a possessory action, it is not a suit on a 
note. In Costikyan vs. Sloan, 33 App. D. C. at page 
428, this Court has said: 

“Replevin is ordinarily a possessory action, yet 
the title may be put in issue and determined. As 
the general issue is the plea provided by the (?ode, 
both the right to possession and of property |mav 
be raised thereunder * * *” 

See also 54 Corpus Juris, pp. 418 and 419, Sdc. 4, 
which reads as follows: ! 

“Replevin is a possessory action. The property 
is the subject of the action. The gist of the action 
is plaintiff’s right to immediate possession and 
defendant’s wrongful taking or wrongful deten¬ 
tion. The issues to be determined are plaintiff’s 
present right to possession of the property and 
defendant’s unlawful detention or possession; and 
the question of title is not necessarily involved in 
such an action, although it may be put in i$sue. 
The primary object of the action is the recovery 
of the property itself with damages for the taking 
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and detention, and secondarily the recovery of a 
sum of money equivalent to the value of the prop¬ 
erty taken and detained, with interest thereon. 

* * * i > 


See also Corbett vs. Pond, 10 App. D. C. 17. 

From the above authorities it is clear that the Court 
erred in sustaining plaintiff’s objection (R. 20) and 
particularly the third ground thereof: 

“3. That all of the testimony was inadmissible 
for the reason that the plaintiff being the holder 
and owner of the note, in due course, secured by 
the contract of conditional sale, was not subject 
to any equities or defenses existing between the 
original parties to the note and contract.” (R. 20) 


That the Court did so err is evidenced by the Findings 
of Facts (R. 21.)—Page 6 brief. 

The plaintiff had elected to stand on its title re¬ 
served in the contract of conditional sale and thereby 
abandoned anv rights or benefits which would have 
arisen under the note. 

The contract of conditional sale is not a negotiable 
instrument. See 55 Corpus Juris 1334, Sec. 1417, which 
reads as follows: 


‘"While there is some authority to the contrary, it 
is generally held, in the absence of statute pro¬ 
viding otherwise, that conditional sales contracts 
are not negotiable instruments, do not possess any 
of the attributes or qualities of such instrument, 
and cannot be made negotiable by agreement of 
the parties to the contract. An assignee of the 
contract takes it subject to all the defenses avail¬ 
able against the assignor, such as fraud, or want 

or failure of consideration, set-off, and the like. 

# # * ? > 
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The authority cited to the above text as holding jcon- 
trary to what is generally held as stated in said text, 
is the case of Commercial Credit Co. vs. Summers] 154 
Miss. 501, 122 So. 541. That case was relied upon by 
the plaintiff in the lower Court. But that case |was 
clearly distinguished in a later case in the same c^>urt 
and by the same Judge (Etheridge, P. J.) in the ^ase 
of J. W. McXees Motor Co. vs. Brumfield, 126 So. i898. 
In that case the Court said: 

“H. A. Brumfield was complainant in the Court 
below and filed a bill in the chancery court of Pike 
County to cancel a certain contract given by him 
to the J. AY. McXees Motor Co. for the purchase 
of an automobile, and against the General Motors 
Acceptance Corporation, a corporation, which had 
purchased the contract from the McXees Motor 
Company. * * The General Motors Accep¬ 

tance Corporation filed a plea in which it wa| al¬ 
leged that it was a bona fide purchaser for vfilue 

on said contract without notice of anv defects in 

%/ 

the said instrument, and that it had no knowledge 
of any defects in the car sold. * ' * The Con¬ 

tract not being negotiable within the meaning* of 
the Xegotiable Instrument Law, and the pi*oof 
showing on the part of the complainant thgt it 
was procured by fraud, and the chancellor haying- 
found facts from the evidence to sustain the plain¬ 
tiff’s contention, the defense is available both as 
against the J. W. McXees Motor Company jand 
General Motors Acceptance Corporation. This 
case is different from Commercial Credit Com¬ 
pany vs. Summers, 154 Miss. 501, 122 So. 541.j In 
that case the contract was payable to a named per¬ 
son or order, or to the order of the payee; and such 
an instrument was held to be within the protection 
of the Xegotiable Instrument Law.” 

The plaintiff as the assignee of the said contract of 
conditional sale stepped into the shoes of the assignor 
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and was subject to the burdens of said contract as well 
as its benefits. This has been held in numerous cases 
amongst which are the following: 

Doub vs. Rawson, et ux., 142 Wash. 190, 252 Pac. 920, 
the court said: 


“ * ' ' When parties are preparing nonnego- 

tiable paper they are not to be held to strict ac¬ 
countability regarding possible rights of third per¬ 
sons that may subsequently arise, for such persons 
stand in the shoes of their assignors. * * * We 
are unable to escape the conclusion that Rawson 
was entitled to set off as against the assignee of 
the contract the same claims he could have urged 
against the assignor. * * *” 


Parker vs. Funk, 185 Calif. 364, 197 Pac. 83, the 
court said: 

“The present action is one of replevin for the 
possession of the automobile truck. * * * As 

an assigned merely, the plaintiff but stepped into 
the vendor’s shoes and took the contract and the 
title to the article specified in it subject to any 
rights which existed in favor of the defendant 
against the vendor Sec. 368, Code Civ. Proc. * * * 
It follows that the plaintiff stands in the shoes 
of his assignor, and as to him, as well, the defen¬ 
dant was not in default in refusing to make fur¬ 
ther payments until the article which he was to 
receive was completed.” 

Commercial Credit Co. vs. Phoenix Hudson-Essex 
Inc., 35 Ariz. 56, (262 Pac. 1) the court on page 61 said: 

“ * * * Plaintiff herein, upon the assignment 

of the contract of sale became possessed of all the 
rights and was under all the liabilities of the orig¬ 
inal seller, so far as the contract was concerned. 
* * * ? ? 
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See also 

Pacific Acceptance Corporation vs. Whalenj 248 
Pac. 444, 43 Idaho 15. 

United States vs. Orton et ah, 43 Fed. (2nd) 259. 

Mercantile Trust Co. vs. Poland, 288 Pac. 300. 

Volume 55 Corpus Juris 1331, section 1414, Read¬ 
ing as follows: 

“Where the assignment of a conditional sale 
contract by the seller is absolute and uncondi¬ 
tional, the assignee stands in the assignor’s shoes, 
and acquires all his right, title and interest ir. the 
property sold. And the assignment also carries 
all the remedies to which seller was entitled. On 
the other hand, the assignee becomes subject to 
all the assignor’s liabilities so far as the contract 
is concerned; and he takes the contract subject to 
all defenses available against the assignor.” 

Based upon the above authorities it is clear that the 
action of replevin is a possessory action; that the ques¬ 
tion as to whether or not the plaintiff is the holder!and 

owner of the note in due course, is not in issueand 

1 

that the plaintiff as the assignee of the contract of (con¬ 
ditional sale stands in the shoes of the assignor and 
therefore is subject to all the equities and defenses the 
defendants have against it under said contract of con¬ 
ditional sale. 


As to the Second Assignment of Error. 

The court erred in not permitting the petitioners 
to put in testimony under their several pleas and par¬ 
ticularly under their plea of set-off, which said pl^a is 
based upon the breach of warranty, the “five ^ear 
guarantee on fountain proper” (B. 10). This jvar- 
ranty was written in said contract of conditional sale in 
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handwriting*. (R. 19.) By reason of said breach of 
warranty the defendants claim tliev have suffered dam- 
ages in excess of the balance alleged by the plaintiff 
to be due on the purchase price. That by reason of 
said damages the alleged claim of plaintiff is extin¬ 
guished. That the debt may be so extinguished has 
been held in numerous cases. A leading case on the 
subject is the case of: Peuser vs. Marsh, 218 N. Y. 
505, wherein the: Court of Appeals of the State of New 
York said: 

“This appeal presents the question whether in 
the case of a conditional sale, where the seller 
seeks to reclaim the goods by means of an action 
of replevin, the buyer may defend by pleading a 
breach of warrantv bv wav of recoupment in dim- 
inution or extinction of the price. * * * This 
is in effect a plea that the breach of warranty has 
operated to extinguish any further liability on 
account of the purchase price. The position of the 
defendant is that she has paid all that she is legally 
obligated to pay under the contract, and therefore, 
that she is entitled to consider and does consider 
the goods as her own. * * * It is clear that 

conditional sales fall within the purview of the 
Uniform Sales Act (Sec. 82). Although replevin 
is strictly a possessory action (Roach v. Curtis, 
191 N. Y. 3S7) and the term recoupment generally 
signifies a deduction from a money claim. (Deeves 
& Son v. Manhattan Life Ins. Co., 195 N. Y. 324, 
336) the right to possession in a case like this de¬ 
pends upon the payment of the purchase price; 
and as the statute provides that the purchase price 
may be extinguished (which is equivalent to say¬ 
ing it may be paid) by recouping such damages as 
the buver mav have sustained bv the seller’s 
breach of warranty, we can see no sufficient reason 
for holding that such a defense is not available in 
a replevin suit. * * 
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To the same effect see, 

McKean vs. John Mathews Apparatus Cb., 74 
. Miss 119, 20 So. 869, 

Zimmerman, Wells-Brown Co. vs. Sunset Lum¬ 
ber Co., 57 Oregon 309, and 

Marks vs. Frigidaire Sales Corporation, 60|App. 
D. C. 359. j 

hi. 

As to the Third Assignment of Error. 

In addition to the authorities cited under firs(t as¬ 
signment of error the following case is submitted to 
show that the court erred in its findings of factsj: 

Mercantile Trust Co. vs. Roland, 288 Pac. 300' Su¬ 
preme Court of Oklahoma, March 25, 1930. The Court 
(Leach, C.) in part said: 

“This action was commenced in the district 
court of Carter County by the Mercantile J'rust 
Company of Illinois, a corporation, as plaifitifif, 
against Gorman Roland and T. E. Roland, defen¬ 
dants, to recover possession of one Maxwell Auto¬ 
mobile truck, which truck was purchased by the 
defendants from the Slaughter Motor Company 
of Ardmore, Oklahoma. A portion of the jpur- 
chase price of such truck was paid at the time of 
the sale, and the remainder was evidenced by 
eleven promissory notes payable monthly ahd a 
conditional sale contract wherein the title tcj the 
truck was specifically reserved and retained b^ the 
seller until the full purchase price was paid, afid it 
was provided therein that, upon default of ai^y of 
the terms of the contract, the seller would be en¬ 
titled to the possession of the truck and tha^ all 
payments made by the buyer should be considered 
and treated as payment for the use of the thick 
and as damages for the failure of the purchaser 
to carry out the terms of the contract. The Aotes 
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and contract were dulv assigned to the Mercantile 
Trust Company, tlie plaintiff, who alleged in its 
petition that default had been made under the 
terms of the conditional sales contract in failing 
to pay maturing installment notes, and prayed 
that it be awarded possession of the truck and ad¬ 
judged the owner thereof and that it recover dam¬ 
ages for the unlawful detention thereof. A writ 
of replevin was issue in the cause, whereunder the 
truck was delivered to the plaintiff. The defen¬ 
dants answered bv general denial. ' " * a sec- 

ond trial was had, which resulted in a verdict and 
judgment 'in favor of the defendants for the pos¬ 
session and return of the truck or its value, from 
which latter judgment the plaintiff brings this ap¬ 
peal and assigns several errors as grounds for 
reversal. It is first contended that the evidence 


was insufficient to support the judgment, that the 
plaintiff, Mercantile Trust Company, was a bona 
tide purchaser for value in due course of the con¬ 
ditional sales contract and the notes, without no¬ 
tice of any defect therein or breach of warranty 
on the part of the seller, and that it is entitled to 
be protected as such, * * * The plaintiff ad¬ 
vances argument as though it were suing to en¬ 
force a lien or securitv on the notes referred to in 
the contract and that it is protected by reason of 
such notes. Such argument and premise, however, 
cannot be sustained, because the plaintiff based 
its right of action wholly upon the conditional 
sales contract, and alleged that it was the title 
holder and owner of the truck, and prayed judg¬ 
ment accordingly, thereby abandoning any rights 
or benefits which would have arisen under the 


notes had the seller or assignee elected to treat 
the sale as absolute instead of conditional and res¬ 


cinding the same. 


■ The legal assertion or en¬ 


forcement by the plaintiff of any indebtedness as 
against the defendants on the notes referred to in 
the contract would be inconsistent with its claim 


of absolute ownership of title to the truck, ancl any 
action to enforce liablity on such notes by the 
plaintiff would be held an election to treat thb sale 
of the truck as absolute, and the title thereto would 
vest in the buyer free of any lien in favor of the 
seller and defeat the plaintiff’s asserted claim of 
ownership in the truck under the conditional isales 
contract. * * * j 

:)(!###### 4 

(2) A replevin action is primarily one for the| pos¬ 
session of personal property, yet it is sufficiently 
flexible to authorize a settlement of all the equities 
between the parties arising from or growing out 
of the main controversy. Graves vs. Maybbrry, 
137 Okl. 218, 278 Pac. 1111, 1113. Plaintiff^ ac¬ 
tion being one in replevin to recover chattels un¬ 
der a claim of absolute ownership under a condi¬ 
tional sales contract, and the contract itself failing 
to possess any of the attributes or qualities j of a 
negotiable instrument or of security for negotiable 
paper, we conclude and hold that the assignee 
took the same subject to any rights existing in 
favor of the buyer against the seller, and thajt the 
equities of the parties in controversy may be set¬ 
tled in the replevin action.” 

See also Apple vs. Edwards, 16 Pac. (2nd) 700. 

iv. ! 

i 

As to the Fourth Assignment of Error. 

See cases cited under the first and fifth assignments 
of error as to the nature and character of the action of 
replevin and the issues raised in such action. 
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V. 

f, 

As to the Fifth Assignment of Error. 

The court below misconceived the nature of the 
damages to be allowed in a replevin action. The only 
damages to be allowed are nominal damages. Counsel 
fees cannot be allowed by way of damages in a replevin 
action. See the case of IVardman-Justice Motors vs. 
Petrie, 59 App. D. C. 262. This court (Mr. Justice 
Van Orsdel) quoted with approval from the case of 
Crockett vs. Miller, 112 Fed. 729, 735, a case which 
depended upon a construction of the statutes of Ne¬ 
braska relating to replevin. After quoting from said 
case as to the 1 damages to be allowed in replevin ac¬ 
tions, this court then went on to say: 

“The court then held that the expenses, attorney’s 
fees, etc., incurred in the replevin case were not a 
proper subject for judgment under the detention 
clause of the replevin act, * * * ” 

This court in the case of Corbett vs. Pond, 10 App. 
D. C. 17 (Mr. Justice Morris) at page 25, said: 

‘ ; In this action of replevin, differently from all 
other actions at common law, both parties are ac¬ 
tors. Both are plaintiffs and both are defendants. 
This is the logical result of the fact that under the 
peculiar operation of this action there is practi¬ 
cally a recovery by the original plaintiff, when he 
files iiis declaration, affidavit and undertaking, as 
required by the statute, and thereupon sues out 
his writ. For thereafter it is incumbent upon him 
only to prove his title to the property in contro¬ 
versy, and upon proof of such title satisfactory 
to the jury, he recovers only a nominal judgment, 
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that is, for costs and usually nominal damages, 
for in the possession of the property he has j al¬ 
ready the substantial fruits of judgment ; * * |*” 

V, 

As to the Sixth Assignment of Error. 

The judgment entered in this case is erroneous for 
the reason that it is based upon the erroneous findings 
of facts. | 

The amount set out in said judgment to be recovered 
by the plaintiff, in event the chattels are not returned, 
consists of the amount alleged as the unpaid balahce 
on the note, namely, $547.00, plus interest at the r£,te 
of 6 per cent per annum from October 1st, 1929, ^nd 
the attorney fee of $67.40. There was no finding as to 
the value of the chattels. That such a judgment is 
erroneous the Court is referred to the cases of Ward- 
man-Justice Motors Co. vs. Petrie, and Corbett Vs. 
Pond, cited above under the 5th Assignment of Err^r. 

CONCLUSION. 

In conclusion it is submitted upon the above authori¬ 
ties, that the court below committed error in its find¬ 
ings of facts and the judgment based thereon. 

The basic error is the finding by the Court that the 
plaintiff was the holder and owner of the note in due 
course, when the said note was not in issue. 

The action in this case is replevin. 

The plaintiff claims the right to immediate posses¬ 
sion by reason of the title retaining clause of the con¬ 
tract of conditional sale and default in the payment iof 
the note given thereunder. By filing the action of Re¬ 
plevin the plaintiff rescinded the sale and placed the 
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said note for the unpaid balance of tlie purchase price, 
out of the case. Further the plaintiff as the assignee 
of the said contract of conditional sale stepped into 
the shoes of the assignor and was subject to the bur¬ 
dens of said contract as well as its benefits. 

It is therefore respectfully submitted that the judg¬ 
ment should be reversed with costs and a new trial 
granted. 

Respeetfully submitted, 

James J. Slattery, 
Attorney for the Plaintiffs in Error. 
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IN THE 


Intlpft States (Emirt nf Appeals 
fur the iistrirt nf (Enlumhia | 



John M. Thal and Joseph Berlanstein, 
Co-partners, etc., Plaintiffs in Error, 


vs. 

Credit Alliance Corporation, Defendant in Error. 


BRIEF ON BEHALF OF DEFENDANT IN ERRjOR 

l 

— 

PARTIES 

Plaintiffs in error are the purchasers of the soda 
fountain replevied in the lower court. They pur¬ 
chased the soda fountain from Dixie Soda Fountain 
Service, Inc., and in connection with the purchase 
signed and delivered to Dixie Soda Fountain Service, 
Tnc., a promissory note secured by a conditional $ale 
contract, wherein title to the soda fountain was re¬ 
served in Dixie Soda Fountain Service, Inc., until the 
entire purchase price has been fully paid. (R., top. 
8-19) * | 

The defendant in error, Credit Alliance Corpora¬ 
tion, is the endorsee of the above mentioned promis¬ 
sory note and the assignee of the conditional sale con¬ 
tract. (R., pp. 8-9 and 17-19) 
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FACTS 

On October 1, 1929, the plaintiffs in error purchased 
from Dixie Soda Fountain Service, Inc., a soda foun¬ 
tain with certain necessary equipment. In connection 
with the purchase, they signed and delivered to Dixie 
Soda Fountain Service, Inc., a negotiable promissory 
note dated October 1, 1929, and made payable to 
Dixie Soda Fountain Service, Inc., in monthlv instal- 
ments, with a provision that in the event of nonpay¬ 
ment of anv instalment at its maturity all remaining 
instalments should become immediately due and pay¬ 
able (R., p. 18). As security for payment of their 
promissory note, the plaintiffs in error entered into a 
conditional sale agreement with Dixie Soda Fountain 
Service, Inc*., whereby title to the soda fountain was 
reserved in Dixie Soda Fountain Service, Inc., and 
its assigns, until the purchase price has been fully 
paid, with the right to retake possession of the soda 
fountain in the event any instalment was not paid at 
maturity (R., pp. 9-16). 

On April 24, 1920, the defendant in error, Credit 
Alliance Corporation, acquired the promissory note 
and the conditional sale contract from Dixie Soda 
Fountain Service, Inc. (R., pp. 8, 9, 17 and 19). At 
the time Credit Alliance Corporation acquired the 
note and contract, the plaintiffs in error were given 
notice thereof, and at that time neither of the original 
parties to the transaction were in default in any re¬ 
spect (R., p. 9). 

In May, 1938, default on the part of the plaintiffs in 
error, which was admitted by them, occurred in the 
payment of the monthly instalments (R., p. 9). The 
plaintiffs in 1 error sought to excuse their default in 
the payment of the monthly instalments on the al- 


leged ground that, in March, 1932, and on subsequent 
dates, there had been a breach by Credit Alliance Cor¬ 
poration of a guaranty on the soda fountain proper. 
In their plea of set-off, they alleged the guaranty jvvas 
made by Credit Alliance Corporation and that Crpdit 
Alliance Corporation had thereby agreed to make) all 
repairs, replacements, and service the soda fountain 
for a period of five years. They alleged that Crpdit 
Alliance Corporation had performed the guaranty up 
to March, 1932, since which time they alleged Credit 
Alliance Corporation had refused to make repairs, 
with the result that they had been obliged to m[ake 
their own repairs to the fountain. They alleged tjhat 
the total cost of the repairs was $119.43, and claimed 
other damages in the amount of $880.57, although 
there is no showing, either in the plea of set-off of in 
the bill of particulars thereof, of what they consist 
(R., pp. 3-6). 

The plaintiffs in error relied upon the words “Ijive 
Year Guarantee on Fountain Proper,” appealing 
after the word “Remarks” in the last sub-paragraph 
of Paragraph 1 of the conditional sale contract (R., 
p. 10). Counsel for the plaintiffs in error exhibited 
those words to John M. Thai, one of the plaintiffs in 
error, who was called as a witness, and asked hint 10 
state what he understood that clause to mean (R.j p. 

19) . Objection was interposed and sustained (R.j p. 

20) . In his tender of evidence on their behalf, couijsel 
for the plaintiffs in error did not offer to show wjhat 
Mr. ThaPs understanding was of those words (R., pp. 

20-21). j 

Obviously the witness could not properly be as^ed 
to state his understanding of that or any other provi¬ 
sion of the contract, but counsel for the defendant dlso 
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directed the lower court’s attention to other express 
provisions of the conditional sale contract which made 
any parol evidence on the subject inadmissible. These 
provisions were Paragraph 5 (R., p. 12) which reads 
as follows: 


“5. The Buvcr agrees that Buver will at all 
times and at Buyer’s own expense keep the said 
soda fountain and apparatus in good order, con¬ 
dition and repair, ...” 


and Paragraphs 10 and 11 (R., p. 16), which read as 
follows: 


‘‘10. It | is understood that the apparatus sup¬ 
plied on this order shall be guaranteed by Dixie 
Soda Fountain Service, Inc., and I. Fischman & 
Sons against defects of material and workman¬ 
ship, the sole obligation being to replace and re¬ 
pair any defective parts, but any such defects 
shall not affect the Buyer’s obligation to perform 
this contract at the exact time and times fixed for 
performance herein. 


“11. This contract covers the entire matter of 
the negotiations between the Buver and Dixie 
Soda Fountain Service, Inc. Xo promise or un¬ 
dertaking by a representative of the Dixie Soda 
Fountain Service, Inc., shall be binding on the 
said Company unless reduced to writing and made 
a part of this contract.” 


Xo evidence was offered to show that the defendant 
in error made a guaranty, as alleged in the plea of 
set-off, nor did the plaintiffs in error offer to show 
that the defendant in error assumed or agreed to per¬ 
form the guaranty of Dixie Soda Fountain Service, 
Inc., and I. Fischman & Sons (R., pp. 20-21). 

Xo evidence was offered to show that Credit Alli¬ 
ance Corporation had performed the guaranty up to 


5 
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March, 1932, as alleged in the plea of set-off, but on 
the contrary, the tender of evidence showed tli^t the 
performance of the guaranty up to that time ha4 been 
by Dixie Soda Fountain Service, Inc. (R., p. 20). 

Xo evidence was offered by the plaintiffs in ierror 
to show that the repairs they claimed in the particu¬ 
lars of their plea of set-off (R., p. 6) were of stich a 
nature that they came within the provisions qf the 
guaranty appearing in Paragraph 10 of the contract 
or within the provisions of Paragraph 5 of thq con¬ 
tract, under the provisions of which plaintiffs in 'error 
were required to make their own ordinary repairs. 
Neither did the tender of evidence show anv difference 
between the value of the fountain with and without 
the five-year guarantee. In other words, the tender 
of evidence failed to show any merit to the plea of 
set-off. (R., pp. 20-21) 


QUESTION INVOLVED 

Can a claim, if any, of the plaintiffs in error 
against Dixie Soda Fountain Service for a breach of 
guaranty, alleged to have occurred more thari two 
years after Credit Alliance Corporation acquired the 
note and contract, be set off against Credit Alliance 
Corporation when replevying the fountain for default 
in payment of the monthly instalments? 




ARGUMENT 

i 

There Is No Right of Set-off Against Credit Alliance 
Corporation, Whether it is Treated as a Holder 
in Due Course or as a Mere Assignee 

The defendant in error contends that regardless of 
whether Credit Alliance Corporation is treated as a 


6 


holder in due course or as a mere assignee, a claim of 
the plaintiffs in error against Dixie Soda Fountain 
for breach of guaranty, occurring more than two 
years after Credit Alliance Corporation acquired the 
note and contract, cannot be set off against Credit 
Alliance Corporation. 

The defendant in error does not dispute the propo¬ 
sition that replevin is a possessory action. The lower 
court made no ruling to the contrary. 

Neither do we contend, nor did the lower court rule, 
that the right of set-off does not exist in an action in 
replevin. This court has held that that right does 
exist in an action in replevin. Marks v. Frigidaire 
Sales Corp 60 App. D. C. 359. However, that case 
was between the original parties to the transaction. 

(a). Treating Defendant in Error as a Mere Assignee 

We admit that an assignee is subject to equities and 
defenses existing between the original parties at or 
before the time of the assignment. There was no rul¬ 
ing in the lower court to the contrary. But counsel 
for plaintiffs in error goes farther, and it is here that 
the fallacy of his position appears. He contends not 
only that the assignee is subject to the equities and 
defenses existing between the original parties at or 
before the time of the assignment, but also that the as¬ 
signee assumes the affirmative obligations of his as¬ 
signor and is subject to defenses arising thereafter 
between the original parties. In other words, he con¬ 
tends that Credit Alliance Corporation, as assignee of 
Dixie Soda Fountain Service, was saddled with the 
affirmative duty of performing the guaranty made by 
Dixie Soda Fountain Service. His position is shown 
by the allegations of the plea of set-off (R., pp. 3-6) 
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and bv his argument. Just why he contends the dutv 

to perform the guaranty shifted from the assignor to 

tlie assignee, lie does not explain. There wa$ no 

agreement shifting the duty. He does not suggest any 

principle of law by the operation of which the duty 

shifted. The authorities he cites do not go that! far. 

In fact, his argument is inconsistent with his offer to 

show that Dixie Soda Fountain Service made repairs 

to the fountain until March, 1932, two years after he 

claims the dutv had shifted from Dixie Soda Fouiitain 

* 

Service to Credit Alliance Corporation (R., p. 20^. 

The plea of set-off, undoubtedly because of cpun- 
sel’s misconception of the law, does not state a c^use 
of action against the assignor. The plea attempts to 
state the cause against the assignee. The result, as 
shown by the facts stated on pages 4 and 5 of |this 
brief, was that no evidence was tendered in support 
of some of the essential allegations of the plea, land 
the evidence tendered was at variance with other Alle¬ 
gations of the plea. 

The Code of Laws for the District of Columbia in 
relation to set-off against an assignee, Section 414, 
Chapter 17, Title 24 (Old Code, Sec. 1566), provides 
as follows: 

“414. EFFECT OF ASSIGNMENT.—'When 
cross demands have existed between persons 
under such circumstances that if one had brought 
an action against the other a counterclaim or set¬ 
off could have been pleaded, neither can be de¬ 
prived of the benefit thereof by an assignment! by 
the other; but in an action by the assignee of any 
nonnegotiable debt the defendant may set off Any 
indebtedness to him of the assignor, existing!be¬ 
fore notice of the assignment, as well as any) in¬ 
debtedness to him of the plaintiff. (Mar. 3, 1901, 
31 Stat. 1423, c. 854, sec. 1566.)” 
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The obvious meaning of the above Code provision 
is that if the plaintiffs in error had a cause of action 
against Dixie Soda Fountain Service “before notice 

of the assignment” from the latter to Credit Alliance 

> 

Corporation, that cause of action could be set oft 
against Credit Alliance Corporation, as assignee, but 
that, if the cause of action against Dixie Soda Foun¬ 
tain Service accrued after notice of the assignment 
from Dixie Soda Fountain to Credit Alliance Corpor¬ 
ation, the cause of action cannot be set-off against 
Credit Alliance Corporation, as assignee. The statute 
in express terms provided what was already the rule 
in the law of assignments. 

According to the particulars of set-off, the alleged 
cause of action of the plaintiffs in error against Dixie 
Soda Fountain Service, for breach of guaranty, did 
not exist “before notice of the assignment.” It did 
not commence to accrue until July 5, 1932, more than 
two vears after the assignment and notice thereof to 
the plaintiffs in error (R., pp. 6 and 9). 

Under the provisions of the code relating to set-off, 
Sections 411 to 415, inclusive, Chapter 17, Title 24, 
(Old Code, Sections 1563 to 1567, inclusive), the cause 
of action set forth in the plea of set-off must be 
against the plaintiff, subject only to the limitation 
contained in Section 414 above quoted. The defend¬ 
ant cannot set off against the plaintiff a cause of 
action against some one other than the plaintiff. The 
plea of set-off “must state facts which not only bring 
it within the privilege of set-off, but would also con¬ 
stitute a good cause of action if the party pleading 
were the plaintiff in the prosecution of a suit there¬ 
for ...” McGuire v. Gerstley , 26 App. D. C. 193. 
Affirmed in 204 U. S. 489. 
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(b). Treating Defendant in Error as a Holdejr in 

Due Course 

j 

The defendant in error does not contend, and the 
lower court did not rule, that a conditional sal|e con- 

i 

tract is a negotiable instrument. The usual tojrm of 
conditional sale contract of course does not contain 
the essential elements of a negotiable instrument. 

Not all conditional sale contracts are accompanied 
by a negotiable promissory note, as was the condi¬ 
tional sale contract in the case at bar. That wajs true 
of the conditional sale contract involved in every case 
cited in the brief for the plaintiffs in error, except 
Mercantile Trust Co. v. Roland, (Oklahoma) 28$ Pac. 
300. But in that case the court overlooked and did 

i 

not consider the well established rule in the law of 

i 

negotiable instruments, for which we contend, jname- 
lv, that knowledge of the consideration of a l}ill or 
note is not notice of a subsequent failure of thj? con¬ 
sideration, and knowledge of the holder that th$ note 
was given in consideration of an executory contract 
by the payee does not deprive the holder of his j char¬ 
acter as a holder in due course, because of thg fact 
that the payee fails to perform the contract. Alsjo, the 
court there was not considering, as here, the effect of 
the note in the hands of a holder in due course, as 
against a set-off bv the maker. 

The defendant in error contends that the not^ rep¬ 
resents the obligation; that the conditional sal0 con¬ 
tract merely represents the security for that obliga¬ 
tion; that its knowledge of the guaranty in tliq con¬ 
tract and a subsequent breach of that guaranty by 
Dixie Soda Fountain Service did not deprive it of its 
character as a holder in due course. There is con- 
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siderable authority in support of the proposition for 
which we contend. 

In Brewer v. Slater, 18 App. D. C. 48, the court 
said: 

**It requires no citation of authority to show 
that a negotiable note secured by mortgage upon 
land loses none of its attributes bv reason of that 
fact. The mortgage is an incident of the debt 
and passes with its assignment. The debt evi¬ 
denced bv the note gives character to the mort- 
gage and protects it from the equities between 
mortgagor and mortgagee on behalf of the bona 
tide holder of the note for value ...” 

in Swift v. Bank of Washington, 114 Fed. 643, the 
court said: 

“This is no longer a debatable question in the / 
federal courts. In Carpenter v. Longan, 83 U. S. v 
271, 21 L. Ed. 313, the supreme court, after re¬ 
viewing the cases and admitting ‘there is con¬ 
siderable discrepancy in the authorities on the 
question/ declared the sound doctrine to be that 
the note and the mortgage given to secure it are 
inseparable; the former as essential, the latter as 
an incident. 1 ‘An assignment of the note/ says 
the supreme court, ‘carries the mortgage with it, 
while an assignment of the latter alone is a nul- 
litv. . . ‘The transfer of the note carries with 
it the securitv, without anv formal assignment of 
delivery, or even mention of the latter. . . . All 
the authorities agree that the debt is the princi¬ 
pal thing, and the mortgage an accessory.’ This 
case is cited and its doctrine affirmed in later 
eases in that court. In Kenicott v. Supervisors, 

83 U. S. 452, 469, 21 L. Ed. 319, the court says 
‘that where a note secured by a mortgage is 
transferred to a bona fide holder for value before 
maturity, and a bill is filed to foreclose the mort- 
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gage, no other or further defenses are allowed as 
against the mortgage than would be allowed were 
the action brought in a court of law up<jm the 
note.’ And this doctrine is reaffirmed in Sjawver 
v. Prickett, 86 U. S. 146, 166, 22 L. Ed. 105, 
where the court said: ‘We have recentlv djecided 
that the rule of bona fide holding applies to a 
case where the proceeding is to foreclose aj mort¬ 
gage accompanying a note with the same fprce as 
when the suit is brought upon the note itself.’ In 
Banking Co. v. Montgomery, 95 U. S. 16, 24 ;L. Ed. 
346, the court said: ‘The deed of trust securing 
the payment of the notes was an incident, afnd ac¬ 
cessory to them. The transfer of the notcjs car¬ 
ried with it to the transferees the benefit of the 
security.’ This is also the doctrine in many of 
the states.” Citing numerous cases. 

It will be observed from a reading of the jabove 


quotation that in cases involving a bill to foreclose a 
chattel mortgage, brought by a holder in due course of 
the mortgage note, the plaintiff, although he must 
claim under the mortgage as well as under the note, is 
entitled to the same protection as he would be en¬ 
titled to in an action on the note. 


On that principle, the same should be true bf the 
negotiable promissory note secured by a conditional 
sale contract, which this court has said is in the na¬ 
ture of a mortgage to secure payment of the purchase 
money and may be foreclosed in equity the samk as a 
chattel mortgage. Ballinger v. West Publishing\ Com¬ 
pany , 44 App. D. C. 49. 

A case exactly in point is Commercial Credit\ Com¬ 
pany v. Summers, 154 Miss. 501, in which tlje de¬ 
fendant signed a negotiable promissory note, secured 
by a conditional sale contract on an autoniobile. 
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When lie defaulted in payment of the monthly instal¬ 
ments and was sued in an action of replevin for pos¬ 
session of the automobile by Commercial Credit Com¬ 
pany, into whose hands the note had passed, he at¬ 
tempted to defend on the ground of a breach of war¬ 
ranty by the original payee in the promissory note. 
The court held that the breach of warranty by the 
original payee was not available against the Com¬ 
mercial Credit Company, an innocent holder for 
value of the note. 

The court said, page 510: 

“The question, therefore, is whether knowl¬ 
edge, by the holder of a note negotiable in form, 
that the note was given in consideration of an 
executory agreement by the payee, will deprive 
the holder of his character as a holder in due 
course. Putting the question differently: Does 
the holder, with knowledge of such an executory 
contract, take the note subject to the provisions 
of the contract? The authorities seem to be in 
accord in answering this question in the negative. 
Knowledge of the consideration of a bill or note 
is not notice of a subsequent failure of the con¬ 
sideration. Knowledge of the holder that the 
note was given in consideration of an executorv 
contract by the payee does not deprive the holder 
of his character as a holder in due course, be¬ 
cause of the fact that the payee fails to perform 
the contract, provided the holder had no knowl¬ 
edge of the breach prior to his acquisition of the 
instrument. And where the breach of the col¬ 
lateral contract takes place after the holder has 
acquired the instrument, for a greater reason the 
holder is protected. There is a discussion of this 
question in 8 C. J. at pages 509 and 510, section 
718, where the cases bearing on the question are 
collated by the author. 55 
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i 

i 

Further quoting: 

i 

“It is argued by the appellee that the defenses 
of the purchaser of the negotiable instrument, 
conceding the facts to be so involved in thi*j suit, 
do not apply to the replevin suit brought f(j>r the 
possession of property, where title is resented to 
secure the payment, the title being reserved as 
security for the payment, or the title is retained 
until the purchase money is paid, and wheiie the 
holder of the paper, or note, brings a suit to 
possess the property to enforce the payment of 
the debt. We think that the plaintiff’s rigjht as 
bona-fide purchaser of the note and contract gives 
the plaintiff the right to the security free jfrom 
any defenses existing between the original par¬ 
ties to the sale. It is a familiar rule of lawi that 
the assignment of a debt or note carries with it 
the security for its payment, and the purchaser 
of the note, as an incident to his purchase, ac¬ 
quires the right to resort to the security for the 
payment of his debt ...” j 

The Supreme Court of Mississippi did not over¬ 
rule the decision in the above case in J. W. McNees 
Motor Co. v. Brumfield f 126 So. 898, cited on Page 11 
of the brief on behalf of the plaintiffs in error. Their 
quotation from the McNees Motor Company case 
shows that the court stated: j 

“. . . This case is different from Commercial 
Credit Company v. Summers, 154 Miss. 501' 122 
So. 541. In that case the contract was payable to 
a named person or order, or to the order of the 
payee; and such an instrument was held tjo be 
within the protection of the Negotiable Instru¬ 
ment Law.” 


I 


i 
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The Court Properly Excluded the Tender of Evidence 
in Support of the Plea of Set-off 


Tiie rule of evidence which precluded the witness 
Thai from stating his understanding of a provision of 
the conditional sale contract, and the rule of evidence 
that a written' contract cannot be contradicted bv 
parol, require no citation of authorities. 

From the showing hereinbefore made, that the 
plaintiffs in error had no right of set-off against 
Credit Alliance Corporation, it would necessarily fol¬ 
low that the lower court properly excluded other evi¬ 


dence offered. 

Aside from the foregoing, it is respectfully sub¬ 
mitted that, even viewing it most broadly and favor- 
ablv, the tender of evidence made on behalf of the 


plaintiffs in erf or was insufficient to prove the allega¬ 
tions of their plea of set-off and failed to show any 
merit to the plea. 


Assignments 3 to 6 

The plaintiffs in error are in no position to com¬ 
plain of the form of the findings of fact. The form 
of the findings was agreed to by their counsel (R., p. 
21). In fact, their counsel insisted on the inclusion of 
a finding that the plaintiff (defendant in error) was 
the owner and holder in due course of the note. 

The judgment carries only nominal damages, one 
cent (R., p. 22). 

It is respectfully submitted that the judgment 
should be affirmed. 

Respectfully submitted, 

Arthur J. Hilland, 
Attorney for Defendant in Error. 
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